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a prohibition of the contractual performance absolutely elimi-
nate the contractual duty in the law of obligations,
In the first place, we are carried back to the unfortunate
attempts to bisect the contract so that it may be governed by
different laws. The defects of this method appear patent
here. If payment in gold coins, traffic in narcotics, prices ex-
ceeding a ceiling, are forbidden in any country, this
not mean that the contract is blameless while performance
is reproved. The "great difficulty" admitted by Beale is in
distinguishing what is illegality of contracting and what is
illegality of performance, subject to different law; this
difficulty must be immense, since the only material case is
that where the contract itself is vitiated because of a prohibi-
tion of performance.
In the second place, we may contend, as a result of in-
vestigations that cannot be repeated here, that under all
modern laws controlling obligations, although with some
variety and occasional uncertainties, a debtor will be excused
from his duty of specific performance (where this duty is
recognized) by impossibility or frustration; and that his duty
to pay damages for nonperformance is released, if impos-
sibility or frustration is not included in the risk to be borne
by the debtor according to the individual contract or supple-
tive legal rules/5
As a simple result, we have to look to the governing law,
none other, to ascertain whether any obstacle laid in the path
of performance, frees the debtor from his duty of specific
performance, if any exists, and from damages. English courts
are certainly not more ready than others to excuse the debtor
in any venture. Let us contemplate the leading prindpal-
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